OFFICE OF
THE ATTORNEY GENERAL

AUSTIEN, TEXAS

Serelinfyi123ann

Honorable Eerry Xnox, Chairman

State Doard of Control

Austin, Texas

Opinion No. 0-3885
Derr Sir: Re: Construction of Subseotion {1},
' Seotion 2, Senate Bill No, 423,

L7th Legislature, the depart-
mentel eppropristion bill, in
relation to certain statutes,

Ve ire pleaced to comply vith your letter of August
25, 1941, which we quote! :

»Statementt Bearing in mind Article 603 and
ell articles of the Statute with reference to publie
printing, as well) es the articles in Chapter 3, Pur-
chesing Livislon, more especially Artiocles 63 to
664 1nnlusive% end eny and all other pertinent provi-
glons of the Utetutes,

sguestion 1, . {a) Does subsecticn 'c' of Sec-
tion 2, of the General Provisions of the Depcrtmentel
Appropriaetion Bill, passed by the 47th Legisleture
conflict with the &bove referred to Statutes, end {r
so, does caild Seotion ‘¢! supersede the ebove articles,
snd is the Boardof Control dound to be governed there-
by, or sre the above referred to ftatutes still the
governing euthority in such matters? ‘

(b} Doec subsection 'd' of Section 2, of selid
General] Frovisions of the Departmental Appropriation
Bill aforesaid, confiict with the sbofe referred to
statutes, and if so, does seld subsection 'd' superseds
the above artieles, and 48 the Board of Control bound

"+ %0 be governed therebdy, or asre the above referred to

Stetutes still the governing suthority in such matters?

- nronestion 2. Ssid subseotions '¢' and 'd' afore-
sald, bdeing provisione of the Departmentel Appropria-
tion Bil)l and not in either the Eleemosynery, Educaw-
tional, or Jucidiary Appropristieon EBill, if you hold
they superssde the above referred to artioles, do they
epply to either the Elesmosynary, Educationel or Judi-
eisry Bi1l, although not contained therein?=

Angt with your' supplemental letter of Septembder 5,'19141, vwhich we
quote - -
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"Further supplementing my letter to you under
date of August 25, 1941, in which a2 ruling was rsquest-
ed with reference to the so-ocalled 'enocumbrance' provi-
sions of Section 2 of the Generel Provisions of the
Departmental Approprietion Bill, pessed by the A7th
Legislature, the Board of Control desires to know:

"Question 1. Do the provisions in Section 2 con-
f£1lict with Article 660 of the Revized Civi) Statutes
ocovering 'Emergency Purchasesy?

*Question 2. Under Subdivision 'd' providing:

'The Comptroller shall * * * have the power, and it
shall be his duty, from time to time, to adopt, pub-
1ish and enforece ressonable rules and regulstions not
inoonsistent herewith, fer the purpose of ocarrying out
the provieions of this Act® * * * gan the Comptroller

. exenpt eny purchase from the provisions of Section
‘C,' and nmore especially that provision that requires
a purchase order giving the prise of the artiole pro-
yosed to be purchased?™

Artioles 603, 634, 660 end 66&,-Ravised Civiy Statutes
of Texas, read in such order as followss

"Article 603, The Board shel) sdminister the
laws relating to the verious departments, boards,
institutions and pudlio offlicers of the government
herein nemed, end peform the sdditionsl duties and
exercise the edditionsl funotions provided for in
this title, and mey sombine under it the following
subdivisions of its work:

*l. Division of Public Printing.

2, Division of Purchasing

3. Division of Auditing.

Division of Design, Conetruction end ¥ain-

S5« Division of Estimater snd Appropriations,
6. Division of Eleemosynery Institutions,
7. And such other divisions of ite work as it
may find necessary in the administration of its dutien.®

. ""Article 634. The Boerd of Control shell purchese
all the supplies used by each Department of the State
Government, inoluding the State Prison System, and each
eleemosynary institution, Normal sohool, Agricultural
&nd MYechanical College, University of Texas, and each
and sl) other Stete Schools or Departments of the State
Government heretofore or hereafter crested, Such sup~
plies to include furniturs and fixtures, teochnical in-
struments and books, and all other things required by
the different departmentz or institutions, exeept atrict-
ly perisheadle goods.”

-
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wArtiole 660. In cepe of emmrgency and where
articles are necessary end needed by any institution,
end it 1s impracticable to include them in the annual
contract, the augerintendent shell make & requisition
for seme to the Boerd of Controlj end the Board may
forthwith purchase such erticle in the open market.”

"Artiole €64, The Poard shell freme &and transmit
to each institution e system of rules snd regulations
for the purchase of such supplies as bave been desig-
nated by them as perishable and &s speclal supplies for
educational institutions, end to which, conformity by
el) institutions is hereby reguired,®

Subsection (1) of Section 2 of Senate Bill No, 423, A47th
legislature, the depertmental eppropristion bill, resds es follows:

"(a) The Comptroller shell approve in advance of
peyment the amount of ell expenditures to be paid from
funds for which approprietions have been made and shall
encumber and/or allot all eppropriations ageinst
which purochese reguisitions ar orders are issuved;
and the Comptroller shell have the euthority to en-
cumber and/or allot such other appropriations as he
deems essentlal to & proper and uniform system of
record-keeping on en encumbrance or sllotment basis,

n(p)} The Comptroller shall have the suthority
and he is heredby directed to require ail departments,
commiselons, boerds, divisions, institutions, agencles,
and other units of the State Government for which ap-
propristions sre made in this Act to furnish such in-
formation &2 he deems necessary Lo meintein epproprie~
tions on en encunhrence and/or allotment basis,

"(s} After the purchase regquisition hes been ap-
proved by the Boerd of Control, but before & purchase
order for the erticle or erticles reguisitioned heas
besn made, it shell be the duty of the Roerd of Control
to furnish tkhe Comptroller for his approval the origl-
nal and & copy of seid purchase order, which shell show -
tte depertment, commission, board, division, institution,

- .ggency, or other unit of State government making the
requiaition, the requisition number, the purchase order
nunber, the eppropriation and numdber out of which the
purchase 1s to be paid, e dezcription of the artiocle,
the ocost of the asrtiecle, the person or firm fram whom -
the erticle has been purchased, and such other informa~
tion es the Comptroller may require, V¥hen the Comptrol-
ler haes approved the amount ¢f the purchase order he
shell return the original to the Board of Control for
the making of the order and shall retein the copy of
seid purchase order for his records, :
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"{d) The Comptroller shall have the authority to
presoribe such forme &8 he may deem necessary to carry
this Aot into effect, and he shall further have the pow-
er and it shall be his duty, from tirme to time, to edopt,
publish end enforce ressonable rules and regulations not
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provisions of this Aot, '

"(e} If any department, cormission, bosrd, divi-
sion, institution, sgenoy, or other unit of the State
Government shall fail or refuse to furpniesh the Comp-
troller eny or &ll informetion requirpdd under the terms
of this Aot, or which the Comptroller requires under
the terms of thie Act, the Comptroller shall not write
or issue eny werrant whatsoever on any of the appropria-
tions made for the beneflt of such 4 efaulting department,
commission, boerd, division, agency or other unit of
State governmment until the required information has been
furniehed,

"(f} Thia Cection Bhall be effestive from and
after September 1, 1941, end the Comptroller shall cause
teme to become operctive as soon &8 practicadie there-
efter, end not leter than Januery 1, 1942."

Artiocles 603, 634, 660 and 664, and othef related stat-
utes, confer certeln duties and powers upon the Board of Control
regerding the purchesing of supplies for vyarious state depart-
ments and institutions,

Subsection (1) of Seotion 2 of Senete Bill NWo, 423 con-
taing certein new requiraements incident to the expenditures of
the sums appropriated in Seotlion 1 of the Act. The expenditures
for which eppropristions are made relate to the purchase of supe
Pliee for verious state depertments, The two-fold purpose of
the requiremente in Subsection (1) {s to prevent the overdrawing
of items of approprietion and to provide a better bookkeeping
system for the state., The requirements are new, They ploneer
in the field of stricter and more acourete dookkeeping for the
state., They appertain not to the stetutory powers of the Boerd
of Control, but to the Comptroller's method of handling the pay-
ment of the purchases mede by the Board of Control.

R These provisions do not repeal, or constitute an attempt
to repeal, existing statutes. Their vitality does not depend up-
on any change in the statutory law of the stete, The legisleture
has not declared that the Boerd of Control shell no longer pur-
o:ese supplies or otherwise invaded statutory powers of the Board,
It hes merely stipulated thet payment out of the sppropriestion
made shall be subject to the desoribed sdditionsl requirements,
The Boerd of Control is still the purchasing agenoy end in other
recpeots charged with the administration of the laws releting to
state depertments, The Comptroller is not sutharized to approve
purchases &s purchages} he 1s merely required to adide certain
edditionsl reguletions 28 to the psyment for Buch purcheses where-

fore he may keep the books of the state in the manner decided up-
on hv the Yarinlatirre. -
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With the wisdom or propriety of the sdditional require-
ments, neither this depertment, nor the Comptroller, nor the Board
of Control, oen have any oonoern, EXach must follow the mandate
of the Logialature if the requirements are within the bounds of law,

In the very nature of the stupendous job of keeping the
bYooks of this state, the Legislature oan only declare purposes,
prescribe requirements, define bounds of authority, end thereupon
entrust edministrstion to the departmente of state involved, It
bas, as it necessarily must have done, cherged the Comptroller
with the duty of promulgating thenscessary rules and regulations
to effect the legislative purpose] it was compelled to glve wide
latitude to the Uomptroller to accept the duiies and respon-
gibilities imposed and execute the legislative mandate in the
most feasible manner,

Purohases by the Roard of Control, pursuant to 1tz stat-
utory duties and powere, may be olessified &8 of three types,
First, the regular purchese of isolated items upon the basis of
oompetitive bids relating to eech individuel purchase, Second,
purchases under snnual contracts awarded efter competitive bidding,
which presoribe price end quality, quantity being & matter of subd-
gequent needs end requivemente, Third, emergency purchesés pur=
suant to Article 660 under which the requirement of competitive
bids, end that requirement eslone, is relaxed, ‘

Under Subsection (1) of Seotion 2 of Senste Bill 423,
it is mandatory upon the Comptroller to maintein all eppropriations
made in Seoction 1 of the Aot on en encumbrance end/or ellotment
basis, Necessarily in the enaotment of Subseotion (1) the Legis-
lature did 20 in contemplation of the three methods or types of
purcheses, Henoce the slternstive "encumtrance and/er allotment
basis.” The first type of purchese ig adeptable to maintenance
upon & strict enocumbrance basls, The ceocond snd third types of
purchase are more &dapteble to maintenspnce upon an sllotment
basis,. Beocause of the multitudinous detailds end varistions in-
herent in running the business of the stete, and in purchesing
supplies for departments of state, numerous and different rules
and regulations must be adopted, pudblizhed and entforced by the
Comptroller to achieve the type of bockkeeping required by the
Legislature, Eence the brosd rule-making power vested in the
Comptroller,

- Complience upon the part of the Board of Control with
the requirements of Subseotion (1), and with the rules and regu~
lations promulgeted by the Comptroller pursuant thereto, will
not oirocumseride or restriect the statutory powers of the Boerd
of Control or obstruot the Board of Control in the execution of
its povwers and duties of purchase in the menner provided for and
authorized by statute, ' ~

Subsection (1) should not be strictly or unreasonably
construed, Ip its very nsture it requires liberality of construoc-
tion, The recognition end reguirement that approprietions be
mainteined on an sllotment basis presupposes the necessity of
estipates of expenditures under the second end third methods of
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nurehase and the reaserving hry the Comptroller of a certain
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tion of an eppropriation for the payment of obligations yet to

be incurred, Were thie not true, end were estimates and reser-
vetions of appropriestions not contemplated by the legislsture,
the requirement would havc dbeea dnly thet eppropristions be main-
teined on an enoumbrance besis, Where an estimate, end & corres-
ponding allotment develops to be elther too low or too high, ed-
Justment can be made end it is contempleted under Subseotion (1)
thet sdjustments will hevé to be made., This the lLegislature
deered more ectigfactory, fram the stendpoint of the books of the
state, then the oconditions heretofore existing under whioh the
status of an appropristion account was ell the while uncertein
and inospable of escertainment, ‘ .

: Stetutes cannot, of oourse, be succe3sfully emended or
repealed in an approprietion bill, But the placing of restrio-
tions upon the expenditure of moneys eppropriated in the bill
inheres in the legislstive control over the Stote Treasury. Suab-
.section (1) of Section 2 of Senate Bill 423 does not constitute
, an attempt to accomplish the former but the exercise of the latter.

It is therefore the conslidered oconclusion of this de-
partment thet the provisions contained in Subsection (1) of See-
tion 2 of Senate Bill 423 do not confliot with, supersede, emend
or repssl Articles 603, 634, 660 and 664 of the statutes of Tex-
as, or other rslated stastutes, '

Your supplermentel letter propounds the gquestion, 4in
addition to the one relating to Artiole 660, of whether the Comp-
troller may exempt any purchese from the provisions of fection ¢
of Subsection (1?.

It is our opinion that Seotion ¢ wes not intended to ap-
Ply to every purchase transsction and thet the Comptroller does
heve the authority to exempt purcheses therefrom if in the nature
of such purcheses, otherwlise esuthorized by the stetutes of Texes,
they are incapeble of being subjeoted to the strict requirements
of Zeotion o, As mentioned adbove, i1t 2 quite obvious that the
Legislature oould not entiocipate eny end every contingenoy that
might arise from & bookkeeping standpoint snd expressly legislate
upon each end every possible purchese transaction euthorized by
-the statutes, Necessurily much must have been left to the discre-
tion of the administretive department cohsrged viith enforcerent,
Therein 1ics the explanation end necessity for the broasd rule-making
povier and disoretion expressly vested in the Comptroller's depart-
ment, The Comptroller i1s therefore asuthorized to exempt purcheses
from the letter of Seotion ¢ when such 45 inherently necessery, am
to hendle such purchases in the manner nececssary and feasidle to
maintain approprietions on an encumhrence and/or allotment basis
as otherwise required by the varlous provieions of Sudbsection (1),

The second question in your letter of August 25th inquires
if ocertsin provisions of Subseotion (1), conteined only in Senate
Bill 423, the depsrtmental epproprietion bdill, epply either to the
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Eleemosynary, the Fducational or the Judicliary appropriation bills,
although not oconteined in them, They do not,

Yours very truly
ATTORNEY GENFRAIL OF TEXAS
By 8/s Zollie C, Steskley
APPROVED OCT. 31, 1941 '
/8/ Grover Sellers
FIRST ASFISTANT

ATTORKEY GINERAL APTROVED OFINIOK CO'MITIEE
BY B'B, Cheirmen
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